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It was our pleasure during the last month to be able, for a 
time all too brief, to listen to one of the most learned law teach- 
ers in this country as he lectured to his class 
Common- Law on Common-Law Pleading. Our sensation's 
Pleading. were reminiscent as well as reflective, and to a 

certain extent we felt very much like the old 
gentleman of whom Thackeray spoke in one of his novels : our 
readers may recall the incident. He came to the breakfast table 
very white and nervous and an explanation being asked, ex- 
plained that he dreamed he was again at old Switchem's School 
and was called up for a flogging. Just as the fateful words 
''Take down your troiis — " were spoken, he awoke. So as we 
sat and listened to the grilling of one or two of the boys our 
mind went back to the time when a great law teacher tried to 
fry out of the attenuated sides of our knowledge the fat of the 
learning which he fondly supposed had grown during our brief 
and lurid career as a law student. Our wonder grew, however, 
as in clear and cogent terms the distinguished lecturer spoke of 
demurrer and traverse and of various and other long forgotten 
subjects, why we held on to a science so absolutely unnecessary. 
And still the wonder grew why valuable time should be wasted 
in learning so many things which the busy practitioner forgets 
before the half of a decade has rolled away ; why, in this age of 
the telegraph, the telephone, the typewriter, the trolley car, the 
automobile, when clearness and conciseness of statement has 
become absolutely essential in business, the science of pleading 
should remain so encumbered with antiquated methods and 
clothed in archaic nomenclature. We felt as we listened that 
these boys were indeed being "suckled in a creed outworn" and 
that the time had come when the hours spent in mastering the 
"subtleties of common-law pleading" might be devoted to the 
weightier matters of the law. 
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A prominent newspaper in commenting upon Governor 
Mann's refusal to grant a commutation of the sentence of 
Beattie, the wife murderer, praises the Virginia legal procedure 
and attributes its efficiency to the fact that it "is more like that 
of England whence came the bulk of dominant Virginians." 
Would not the learned editor of this paper be somewhat sur- 
prised if he was told that Virginia in civil procedure holds on to 
a system which England has discarded for over thirty years? 
And, further, that the system England has adopted is simplicity 
itself and has been found to work easily, to require no "sub- 
tlety," and to expedite both the procedure in the courts and the 
cause of justice. 

There is no reason why a declaration at law should not be 
drawn in the same simple way in which a bill in chancery is 
prepared; the plea should be as informal as an answer. Why 
should debt be brought on a bond, and assumpsit on an open ac- 
count, when a simple notice has in actual practice been found 
to accomplish the same purpose; and why should any of the 
common-law pleading requisites be found necessary to make up 
the issue on such notices? Why should not a simple notice be 
sufficient in actions for torts, and why should all the lengthy state- 
ments of the duty of carriers and employers be set out, or the un- 
fortunate pleader be "set back?" The fact is that when one con- 
siders the great mass of decisions upon pleading and practice in 
Virginia, the more one wonders that the courts and bar do not 
make greater mistakes. For instance, what difference does it 
make whether a bill of particulars is held to be a part of a dec- 
laration or not? And yet this "subtle point" has been before 
our Supreme Court of Appeals three times, and has been de- 
cided both ways. 

Section 3248 of our Code provides: "In every action of as- 
sumpsit the plaintiff shall file with his declaration an account 
showing the several items of his claim unless it be plainly de- 
scribed in the declaration." In the case of Wright v. Smith, 81 
Va. 777, our court unanimously held that the itemized account 
or bill of particulars so filed is to be considered as a part of the 
declaration, as though it had been actually incorporated therein. 
In Campbell v. Angus, 91 Va. 438, the court unanimously said 
that where a plaintiff had demurred to a declaration solely on 
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the ground of alleged defects in the bill of particulars, the de- 
fect in such a bill cannot be taken advantage of on a demurrer 
to a declaration; and in Booker v. Donohoe, 95 Va. 359, the 
court unanimously held that the account which the statute re- 
quires to be filed with an action of assumpsit setting forth the 
items of the plaintiff's claim is not a part of the declaration. 
Neither Campbell v. Angus nor Booker v. Donohoe cite or even 
allude to the case of Wright v. Smith. 

What difference did it make whether a demurrer would lie, 
or a proper objection to the bill for want of particularity be 
made by a simple motion in court? To get the bill of particu- 
lars in proper shape, was there any need of doing more than to 
call the Court's attention to its deficiencies? 

Did time permit we might cite case after case where the 
wheels of justice were clogged or the chariot made to miss the 
goal of justice by technicalities born in the age of the ox-cart 
or stage coach, and retained in the most enlightened century of 
the world's history by a so-called conservatism for which no 
really substantial reason can be advanced. 

We sincerely hope that in the ranks of the General Assembly, 
which meets next January, there may be some lawyers — for this 
work must be done by lawyers — who will be bold enough and 
wise enough to set in motion some process by which the anti- 
quated and cumbrous system of common-law pleading as at 
present practiced in this State, may be swept into the "lumber 
room and charnel house of time." 

We commend to their attention the English Practice Act or 
the Connecticut Code of Civil Procedure. 



We hope that some of the lawyers of the next General Assem- 
bly will also take into consideration the passage of an act which 

may allow in certain cases process to be 
Service of Process served by means of the registered mail. 
by Mail. In the April Number of the Register, p. 

949, we drafted the form of a possible bill 
to amend § 3207 of our Code by having the registered mail used 
as an auxiliary to the officer attempting to serve process in the 
event of no one being found at the usual place of abode of the 
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person to be served. By § 279, of the new Federal Judicial 
Code, writs of venire are allowed to be served by registered mail 
and the remarks of the Committee on Revision of the Federal 
Code contain such excellent reasoning that we quote them. 

"The present system of what is known as personal service 
was established at a time when the postal facilities were in- 
adequate and precarious. This is no longer the case. There 
is no more efficient or reliable agency in the service of the 
government than its post-office establishment. Upon ap- 
plication to the department we were supplied with statis- 
tical information which shows that only one registered let- 
ter in one thousand fails to reach the person addressed. This 
proportion is considerably reduced when account is taken 
of errors in the addresses and removals and deaths of ad- 
dressees. The government intrusts matters of the highest 
importance to its mail, and makes it compulsory upon pri- 
vate citizens to act in the same confidence. There seems 
to be no reason why the service of venires, which requires 
only that the persons named shall be notified that their at- 
tendance is required at the time and place designated, 
should be an exception. The receipt of the person to whom 
the summons is addressed is made evidence of personal 
service. If it should occur that the summons did not reach 
such person, and the receipt was signed by another, upon 
the representation of those facts to the court they would 
unquestionably be accepted as an excuse for nonattendance. 
The saving of expense is the main consideration in sup- 
port of this change. In districts of large area the mile- 
age of field deputies when serving jurors amounts to a very 
considerable sum, and it would appear that this expense 
may wisely be saved." 

The saving of expense in the matter of service by sheriffs or 
other officers is worthy of consideration ; and when we take into 
consideration that careless and often absolutely erroneous way in 
which returns are often made, the advantage of the registered 
mail is apparent. How often have we not seen cases continued 
and sometimes actually lost by improper returns. The meager 
salary and rapidly declining amounts of fees of sheriffs in most 
of the counties of the State, may account for the unwillingness 
of the best qualified men to seek that office. But it certainly 
cannot be denied that in many counties of this state the sheriff 
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and his deputies have to have their returns made by the lawyers 
in the causes, where anything else than the ordinary, simple re- 
turn of "service in person" is required. 



That the foregoing suggestions are innovations cannot be de- 
nied. "Dangerous innovations" we can well 
Innovations, imagine some of the profession will say. But 
this is the era of innovations and the law must 
advance to keep up with the times. The great Chinese philoso- 
pher made no dark saying when he pronounced the maxim, "Al- 
ways be in sympathy with your age." And that system of law 
which stands still in a progressive age soon becomes as value- 
less as the excommunication of a heretic by the Pope. With 
every new phase in science and art and in the multitudinous 
changes in living brought about by our advancing civilization 
the law finds it necessary to adjust itself to the new conditions. 
This adjustment sometimes can only be accomplished by new 
laws: but almost as often it can be made by the application of 
old principles of law to the new conditions. One necessitates 
legislative action — the other judicial construction. The great 
danger in the latter method is that too often the courts "legis- 
late" when they see an evil which needs correction, but which 
the legislators and not the courts should correct. The tempta- 
tion is great, but the evil of such a course is even greater and is 
responsible for much of the unrest of today and of the criticisms 
of the courts. An instance of the application of old principles 
to new conditions, made in the most absolutely correct way, is 
to be found in a recent case decided by the Supreme Court of 
the United States, but not yet reported even in advance sheets. 
Certain makers of films to be used in "Moving Picture Shows" 
undertook to dramatize and reproduce scenes from an author's 
book by means of their films without having first obtained the 
author's consent. The Supreme Court held that this was an 
infringement of copyright — a dramatization of the author's book 
and therefore a violation of the owner's well-guarded rights in 
this respect. That moving pictures are dramatization seems at 
first sight rather a strained application of words. And yet what 
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else are they? They are. the presentation by pictures of the ac- 
tion of the characters in the book in the scenes and under the 
circumstances detailed by the author, and, so to speak, invented 
by him. The pictures present in dumb show the creations of the 
author's brain and are "pictorial printing." Reproduction of the 
book by actual printing would of course not be permitted with- 
out the author's consent. Dramatization equally so. The de- 
cision of the Court is therefore entirely logical and indeed not 
without precedent in this : That the manufactures of phono- 
graph discs, reproducing copyrighted music for use in their 
machines, were held to have violated the law, although such re- 
production consisted of unintelligible dashes on rubber cylinders 
or discs. But the result of those dashes was to allow the copy- 
righted music to be reproduced without compensation to the au- 
thor. There was a wrong — a wrong which it needed no legis- 
lation to remedy. The application of Well-settled legal princi- 
ples to new inventions was clearly within the jurisdiction of the 
courts and was wisely and logically applied. 



As startling as the "innovations" heretofore alluded to may 
seem to some, they are very -tame and quiet in comparison with 

the suggestion of the Attorney General of the 
The Courts as United States in the "Tobacco Trust" cases. 
Supervisors. This distinguished lawyer gravely proposes 

that the courts shall for a number of years 
take official notice of the conduct of that trust. The method by 
which this is to be done has not been made clear to us, but a 
vast field for the useful employment of idle lawyers suggests 
itself to us. Let the office of "Court Informer" be created by 
the different courts of the different states in which the reorgan- 
ized corporations are to operate, let handsome salaries, to be 
paid by these corporations, be fixed by the courts and paid into 
court. Let these "informers" keep strict watch upon the opera- 
tions of these corporations and make weekly reports to the 
courts or the judges in vacation as to whether there has been 
the slightest deviation from the paths of rectitude and virtue 
by any of the corporations. Of course we may expect different 



1911.] EDITORIAL. 633 

standards of opinion alike from the "Informers" and the differ- 
ent courts. In Virginia an informer may deem certain meth- 
ods exceedingly harmful and in "unreasonable" restraint of 
trade, which in Vermont or New York or Pennsylvania may be 
deemed innocuous. And the courts may agree or disagree as 
to their "Informers' " views and Virginia may punish what 
Massachusetts may applaud. But, seriously speaking, does it 
not show that something is wrong with the law — the interpre- 
tation of, or method of enforcing it — when such a proposition 
can be seriously made by the highest law officer of the nation? 
One thing is certainly clear in the Sherman law and that is that 
the duty of enforcing it is laid upon the Attorney General's of- 
fice and that burden cannot be shifted upon the shoulders of the 
courts except in the regular way. Courts may enforce their de- 
crees when rendered, but the duty of seeing to that enforcement 
is placed upon the officials appointed for that purpose and who 
must be alike the eye and arm of the courts. 



It seems to us, with all due deference, that the Supreme Court 
of the United States has put upon the United States Circuit 

Court for the Southern District of New York 
The Courts as in the Tobacco Cases a duty which more prop- 
Reorganizers. erly belonged to the legislative function. That 

court was practically directed to construct a 
corporation which should serve "as a model for the conduct of 
large aggregations of capital and to show how business could 
be conducted legally on a large scale," as an able editor has well 
said. That the court has done this in a better way than a legis- 
lative body could possibly do it, no one can question; and were 
the United States Courts authorized, as most of the State Courts 
are by statute, to create corporations, any criticism would be 
captious. But the United States Courts have no such power 
and yet we find one of them exercising it under the direction of 
the highest court in the land. The method adopted has been 
hailed with approval which seems to us not entirely unjustified. 
No serious disturbance of economic conditions seems threatened 
by the plan of reorganization. Ownership is not disturbed, 
combinations are not to be unreasonably subdivided. A control 
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of not more than forty per cent of any branch of business in 
which a corporation is engaged is not forbidden, provided there 
is no restraint of trade in the sense of the term as defined by the 
Supreme Court of the United States. Of course this action of 
the Court in New York is subject to the final approval of the 
Supreme Court. 



We are glad to see that the Attorney General of our State has 
retired — gracefully, we are sure — from any further attempt to 

lend his aid as a State official to those 
The Attorney General parties fighting the reorganization of 
of Virginia and the the Tobacco Trust. We are severely 

Tobacco Cases. tempted to ask him in the language of 

old Geronte, "Que diable allait il fairc 
dans ccttc galcrc?" and we are still at a loss to know why the 
State of Virginia should appear, or how it could appear in these 
cases? The matter is purely a Federal one — prosecuted by Fed- 
eral officials and under a Federal statute. The Supreme Court 
of the United States has not encouraged appearances by amici 
curia. What this State had to do with the matter is beyond our 
ken. The less she appears in the Federal courts the better for 
her. These courts have never encouraged the old Common- 
wealth in friendly advances; let us avail ourselves of their serv- 
ices only when absolutely necessary. We have enough courts of 
our own. 



It has been and will continue to be the fixed editorial policy of 
the Register never to comment on a case in this State until that 

case has' been finally decided, or in some 
The Beattie Case other way finally disposed of. We wish 
and the Governor, this rule could be observed by the daily 

press. Decency and morality would be 
aided; the cause of justice would be furthered; and the filthy 
contents of a sewer would not be emptied upon our breakfast 
tables or carried into the rooms of our daughters and young sons, 
if the daily papers would content themselves with the merest 
mention of horrible crimes, With the actual facts of the case, 
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the name of which heads this article we have nothing to do. No 
proposition of law of any great novelty was presented during 
the trial. The presiding judge conducted the case with fairness 
and impartiality and the highest ability. The prosecution was 
admirably conducted. The prisoner was defended by able coun- 
sel — one of whom we may not be deemed invidious in saying, is 
one of the ablest lawyers in America. The prisoner was con- 
victed, an appeal refused and ere this journal reaches its readers 
the criminal will doubtless have stood at the bar of Eternal Jus- 
tice. No comments on the case are necessary, but we cannot 
refrain from expressing our unfeigned admiration of the course 
of the Governor in this matter. His refusal to interfere even 
to the extent of a temporary respite was so wise, and his lan- 
guage in refusing marked by such excellent judgment that it 
has attracted the attention of the whole country. 

The Governor has plainly shown by his action that he recog- 
nizes that the pardoning and commuting power is not given the 
Executive in order that silly sentimentality may have a chance 
to exhibit itself, or that a false sense of pity may check the 
course of justice. Only to save the law from some grave, ap- 
parent or after-discovered mistake in the execution of its pur- 
pose has this terrible responsibility been given. 

And in the brief message refusing the exercise of his preroga- 
tive Governor Mann has set a high example. There is no ex- 
pression of regret — no gush of sentiment. In stern brief sen- 
tences the Executive leaves the law to take its course, giving 
only those reasons that forced him to do so. We commend both 
his course in this refusal and the manner in which it was con- 
veyed as worthy of the traditions of this great Commonwealth 
and an example to be followed. 



The Court met in its regular November session at Richmond 
with a full docket. On the 16th, twenty-five opinions were 

handed down by the Court, mostly from 
The November Term cases argued in Staunton. Of these 
of the Supreme Court cases ten were affirmed and fifteen re- 
of Appeals. versed. We expect in the January 

number of the Law Register to re- 
port such of these cases in full as we deem of interest, with an- 
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notations, and to give a synopsis of the other cases not reported 
in full. 

The rule limiting oral arguments in the Court to one hour and 
a half a side has so far been found to work very well, and whilst 
at first there was a good deal of complaint on the part of the 
Bar at this shortening of their chances to get the Court's ear, no 
substantial harm seems to have been done, and the business of 
the Court has been very much accelerated. 



With unfeigned regret the Register has noted the death of 

Judge J. H. Ingram, Judge of the Law and Equity Court of the 

city of Richmond, which sad occurrence 

Judge J. H. Ingram, took place in Richmond on the 17th day 

of November, 1911. 

Judge Ingram was just fifty years old and had been upon the 
bench," first as Judge of the Corporation Court of the city of 
Manchester and afterwards as Judge of the Court in Richmond, 
for more than twenty-five years. In every respect, both as a 
jurist, as a citizen, and as a man Judge Ingram commanded and 
deserved the respect and admiration of all who knew him. Firm, 
dignified and yet with uniform courtesy to all, he was an ideal 
Judge. A man of high literary cultivation, he was an orator of 
no small distinction and in every relation of life a gentleman 
worthy of the traditions of his native commonwealth. At the 
very zenith of, his powers and after an illness of only a week 
he was removed from a sphere of usefulness and his loss to his 
city and State is hard to be overestimated 



